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STATE OF SOUTH CAROLINA  ) 
) IN THE COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON ) 

MEDICAL UNIVERSITY OF SOUTH ) 
CAROLINA and UNIVERSITY MEDICAL) Civil Action No.  __________ 
ASSOCIATES OF THE MEDICAL   ) 
UNIVERSITY OF SOUTH CAROLINA, ) 

) 
Plaintiffs, ) 

) 
v. ) 

) MOTION FOR   
) TEMPORARY INJUNCTION

HCA HEALTHCARE, INC.,  ) 
TRIDENT MEDICAL CENTER, LLC, ) 
TERRY A. DAY,  ) 
BETSY KAY DAVIS, ) 
JOSHUA D. HORNIG, ) 
ERIC J. LENTSCH,  ) 
DAVID M. NESKEY, and  ) 
ANAND K. SHARMA, ) 

) 
Defendants.  ) 

____________________________________) 

The Plaintiffs Medical University of South Carolina (“MUSC”) and University Medical 

Associates of the Medical University of South Carolina (“UMA”) (collectively “Plaintiffs”) 

respectfully submit their Motion for Temporary Injunction pursuant to Rule 65 of the South 

Carolina Rules of Civil Procedure against HCA Healthcare, Inc. (“HCA”), Trident Medical Center, 

LLC (“Trident”), Terry A. Day (“Day”), Betsy Kay Davis (“Davis”), Joshua D. Hornig (“Hornig”), 

Eric J. Lentsch (“Lentsch”), David M. Neskey (“Neskey”) and Anand K. Sharma (“Sharma”) 

(collectively as “Defendants”). Importantly, MUSC requests a hearing on this Motion for 

Preliminary Injunction on or before December 1, 2021, as Defendant physicians will no longer 

be employed by MUSC as of this date, and the risk of harm to MUSC exponentially increases with 

their departure and transition to competitor Defendants Trident and HCA.  
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The individual Defendants have been employed at MUSC in the Department of 

Otolaryngology, Head and Neck Oncology Division of MUSC (“HNO”) and have served as 

members of the UMA for a significant number of years. Beginning in July and August, 2021, the 

individual Defendants began submitting their resignations en masse, and it became known that 

they were transitioning to MUSC’s competitors, Defendants Trident and HCA. The individual 

Defendants thereafter began obtaining Plaintiffs’ confidential and proprietary information  to take 

and utilize during their employment with Defendants Trident and HCA. In addition, Defendant 

Neskey, Program Director of the Head and Neck Fellowship, began to attempt to take MUSC’s 

current Fellows with him to Defendants Trident and HCA and sabotage MUSC’s HNO Fellowship 

Training Program. Lastly, in violation of their duties of loyalty as employees of MUSC, 

Defendants have recruited and solicited numerous employees from MUSC and UMA to work for 

Defendants Trident and HCA. The individual Defendants have committed these unlawful acts 

during their employment with Plaintiff MUSC and as members of UMA.  Plaintiffs incorporate by 

reference all of the allegations in the Complaint filed herein and all facts as asserted in the 

affidavits attached to this motion. 

INTRODUCTION 

MUSC’s Otolaryngology Department, which includes the HNO Division, is a prestigious 

Integrated Center of Clinical Excellence (“ICCE”).1 MUSC has expended millions of dollars of 

resources over the last two decades to build its HNO Division.2 Along the way, MUSC created 

detailed and proprietary methods for complex patient procedures, which have been taken by the 

individual Defendants and given to Trident and HCA. In the time period leading up to their 

1  Integrated Centers of Clinical Excellence are organizational units of MUSC.

2 (See Affidavit of Patrick J. Crawley).
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departure from MUSC, the individual Defendants have gathered MUSC’s confidential and 

proprietary information (procedure lists, procedure preference cards, instrument lists, and billing 

and revenue information) and provided it to Trident and HCA for the purpose of using it when 

they begin their employment at Trident and HCA, in direct competition with Plaintiffs. 

All unlawful actions by the individual Defendants have been engaged in during their 

employment with MUSC and while members of the UMA.  In addition to taking Plaintiffs’ 

confidential and proprietary information, the individual Defendants  (while employed by MUSC), 

and in conjunction with Defendants Trident and HCA, have recruited and solicited numerous HNO 

Division employees to join them in their transition to HCA and Trident.  Defendants Neskey and 

Day are even attempting to sabotage MUSC’s accredited Head and Neck Fellowship Program by 

unauthorized communications with the accrediting body and solicitation of the current fellows.   

Temporary injunctive relief is critical to preserve Plaintiffs’ confidential and proprietary 

property before the individual Defendants transition their employment to MUSC’s competitors, 

Defendants Trident and HCA, and before the Defendants use it to compete with MUSC.  To the 

extent that the individual Defendants have already provided Plaintiffs’ confidential and proprietary 

property to Defendants Trident and HCA, the return of such property is imperative while this Court 

decides the merits of Plaintiffs’ causes of action, and Defendants must be enjoined from further 

attempts to interfere with MUSC’s HNO Fellowship Program. 

STANDARD FOR TEMPORARY INJUNCTION

“The purpose of a preliminary injunction is to preserve the status quo and prevent 

irreparable harm to the party requesting it.” Compton v. S.C. Dept. of Corrections, 392 S.C. 361, 

366; 709 S.E.2d 639, 642 (2011).  The moving party must allege sufficient facts to demonstrate 

that this relief is reasonably necessary to preserve the rights of the parties during the litigation. Id.
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Plaintiffs must establish that (1) they will suffer immediate, irreparable harm without the 

injunction; (2) they have a likelihood of success on the merits; and (3) they have no adequate 

remedy at law. Id.  In evaluating whether Plaintiffs are entitled to a preliminary injunction, the 

court “must examine the merits of the underlying case only to the extent necessary to determine 

whether [Plaintiffs have] made a sufficient prima facie showing of entitlement to relief.”  Id. at 

367, 709 S.E.2d at 642.  Whether to grant a preliminary injunction is within the sound discretion 

of the trial court, and will be upheld unless clearly erroneous.  Id. at 366, 709 S.E.2d at 642. 

PLAINTIFFS ARE ENTITLED TO A TEMPORARY INJUNCTION. 

I. Plaintiffs are likely to succeed on the merits. 

This element of the preliminary injunction test does not require a litigant to “prove an 

absolute right”; rather, it “need only present ‘a fair question to raise as to the existence of such 

a right.” Peek v. Spartanburg Reg’l Healthcare Sys., 367 S.C. 450, 456, 626 S.E.2d 34, 37 (Ct. 

App. 2005) (emphasis added) (quoting Williams v. Jones, 92 S.C. 342, 347, 75 S.E. 705, 710 

(1912)), holding modified on other grounds by Poynter Invs., Inc. v. Century Builders of Piedmont, 

Inc., 387 S.C. 583, 694 S.E.2d 15 (2010). As long as a litigant can make a “prima facie showing,” 

the injunction should be issued. Id.

A. Plaintiffs are likely to succeed in their action regarding Defendants’ 
misappropriation of trade secrets.

As set forth in the Complaint and as shown by the supporting affidavits of Dr. Patrick 

Cawley, Dean Raymond DuBois and Timothy Brendle, Defendants have taken highly confidential, 

proprietary information that is of great value to Plaintiffs and which constitutes trade secrets within 

the meaning of the South Carolina Trade Secrets Act.  As further set forth in the Complaint and as 

shown by the supporting affidavits, the misappropriation of these trade secrets is causing and will 

continue to cause irreparable harm to Plaintiffs that money cannot fix. 
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B. MUSC is likely to succeed in its action regarding the unlawful interference 
with its Head and Neck Fellowship Program. 

MUSC’s Head and Neck Fellowship Program is one of less than fifty programs throughout 

the country accredited by the American Head and Neck Society (“AHNS”). The accreditation of 

MUSC’s Head and Neck Fellowship program was accomplished by MUSC through years of 

preparation and significant financial investment. Defendants HCA and Trident do not have an 

AHNS-accredited fellowship program. 3

As set forth in the Complaint and as shown by the supporting affidavits of Dr. Cawley and 

Dean DuBois, Defendant Neskey, Director of the Head & Neck Oncology Fellowship Program, 

has taken various actions to interfere with and damage MUSC’s Fellowship Program, including 

engaging in unauthorized communications with ANHS, the accrediting body for the fellowship 

program. 

C. Plaintiffs are likely to succeed in their action regarding the solicitation of their 
employees. 

As stated previously, Defendant physicians (while employed by MUSC) and together with 

HCA, have recruited and solicited numerous HNO Division employees away from MUSC and UMA 

to work for Defendants Trident and HCA. These actions by the individual Defendants were clearly 

committed during their employment with MUSC and while members of the UMA and constitute a 

breach of the duty of loyalty they owed to MUSC and UMA.  See Berry v. Goodyear Tire & Rubber, 

270 S.C. 489, 242 S.E.2d 551 (1978).  See also Sonoco Prods. Co. v. Güven, No. 4:12-CV-00790-

BHH, 2015 WL 127990, at *1 (D.S.C. Jan. 8, 2015) (unreported) (finding that an employee’s 

solicitation of its employers’ employees in forming competitor business could constitute a breach of 

loyalty to employer).  

3 See Affidavit of Patrick J. Crawley and Affidavit of Raymond N. DuBois.
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II. Plaintiffs will face permanent and irreparable harm without issuance of an injunction. 

The individual Defendants are in possession of MUSC’s confidential, proprietary 

information.  Plaintiffs’ confidential and proprietary information has been misappropriated by 

Defendants and should be immediately returned, together with any and all copies, pictures, 

photographs, mock-ups, and any other memorialization of the information by any and all means.  In 

addition, MUSC’s Head and Neck Fellowship Program faces potential irreparable harm without 

issuance of this requested injunctive relief. 

III. Plaintiffs have no adequate remedy at law and the  equities favor the granting of 
temporary injunctive relief. 

Plaintiffs have no adequate remedy at law.  The only way to safeguard Plaintiffs’ rights to 

their confidential and proprietary information during this litigation is to grant preliminary injunctive 

relief requiring Defendants to return the information and to cease utilization of the information. In 

addition, a balance of the benefit in granting the injunction against the potential inconvenience and 

damage to the Defendants certainly weighs in favor of Plaintiffs.  MUSC and UMA’s employees, 

their trade secrets, and MUSC’s Head and Neck Fellowship Program are being taken by 

Defendants Trident and HCA as HCA is attempting to build its own Head and Neck program using 

Plaintiffs’ confidential and proprietary information.  

Moreover and most importantly, the public interest weighs heavily in favor of granting the 

injunction.  MUSC is a public academic health system, as well as an educational and research 

institution, whose mission is education, research and clinical care to preserve and optimize human 

life in South Carolina and beyond.  UMA is MUSC’s faculty practice plan, which is a non-profit 

501(c)(3), organized exclusively for charitable purposes.  In contrast, Defendant Trident is a 

private, for-profit healthcare facility and HCA is a publicly traded for-profit corporation, with 

obligations to generate profits for its shareholders.  Accordingly, the balance of equities tips in 
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favor of granting the temporary injunction to protect Plaintiffs’ proprietary and confidential 

information from being taken by their for-profit competitors, Defendants Trident and HCA during 

this litigation. 

In summary, Plaintiffs seek preliminary injunctive relief in accordance with the South 

Carolina Trade Secrets Act, and the common law of South Carolina and request this Court to 

execute an Order which: 

(1) prohibits Defendants from further utilizing Plaintiffs’ confidential and proprietary 

information, including instrument lists, patient lists, physician preference cards and financial data; 

(2) requires the return of all confidential and proprietary information taken, including, 

but not limited to instrument lists, patient lists, physician preference cards, and financial data; 

(3)  prohibits Defendants from billing or collecting money for services performed 

utilizing any of Plaintiffs’ confidential and proprietary information, including instrument lists, 

patient lists, physician preference cards, and financial data; 

(4)  prohibits Defendants from further interfering with MUSC’s Fellowship Program in 

any way or recruiting any MUSC Fellow; 

(5)  prohibits Defendants from contacting any fellowship accreditation bodies regarding 

MUSC; and 

(6)  prohibits Defendants from further recruiting or soliciting, or otherwise contacting 

current MUSC and UMA employees, associates, agents, and fellows regarding any potential 

employment with HCA. 

CONCLUSION 
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For the above reasons, as well as those set forth in the supporting affidavits, any 

memoranda later submitted, and such further evidence and argument presented at any hearing, the 

Court should enter a temporary injunction to provide Plaintiffs with the foregoing relief. 

Respectfully submitted, 

BURR & FORMAN LLP 

By:  s/Celeste T. Jones
Celeste T. Jones, SC Bar 3173 
Jane W. Trinkley, SC Bar #5633 
Robert L. Widener, SC Bar #6089 
James K. Gilliam, SC Bar #76695 
ctjones@burr.com
jtrinkley@burr.com
rwidener@burr.com
jgilliam@burr.com
P.O. Box 11390 
Columbia, SC 29211 
(803) 799-9800 (Telephone) 
(803) 753-3278 (Fax) 

Columbia, SC  

November 19, 2021 
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STATE OF SOUTH CAROLINA ) 
 )  IN THE COURT OF COMMON PLEAS 
COUNTY OF CHARLESTON ) 
 
 
MEDICAL UNIVERSITY OF SOUTH  ) 
CAROLINA and UNIVERSITY MEDICAL ) 
ASSOCIATES OF THE MEDICAL UNIVERSITY )  
OF SOUTH CAROLINA, ) 
       ) Civil Action No. ____________ 
 Plaintiffs, ) 

) 
v. ) 
 )      
HCA HEALTHCARE, INC., ) 
TRIDENT MEDICAL CENTER, LLC; ) 
TERRY A. DAY,  )    AFFIDAVIT OF 
BETSY KAY DAVIS, JOSHUA D. HORNIG, )            DAVID S. LEVITT 
ERIC J. LENTSCH, DAVID M. NESKEY, and )  
ANAND K. SHARMA, ) 
 ) 
 ) 
 Defendants. ) 
_________________________________________ ) 
 

I, David S. Levitt, after being duly sworn deposes and says: 

1. I am the Managing Partner of Levitt Healthcare Affiliates.  I have a Master’s in 

Health Administration (“MHA”) from George Washington University and over 30 years of 

experience in health care planning and health care finance.   

2. Over the course of my career, I have assisted more than 675 health care clients with 

strategic planning, business development, product line planning, and marketing.  I have assisted in 

the preparation of more than 1,250 Certificate of Need (“CON”) applications, providing, inter alia, 

analyses of relevant markets for services, utilization projections, and financial forecasts. 

3. I have served and have been qualified as an expert witness in health planning, 

healthcare finance, and financial feasibility in five States, including South Carolina, and I have 
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provided testimony on all manner of health care services, including new hospital development.  A 

copy of my CV is included as Attachment 1. 

4. I have been engaged by Medical University of South Carolina (“MUSC”), Medical 

University Hospital Authority (“MUHA”), and related organizations for the past 20+ years to assist 

with strategic planning, business development, product line planning, market analysis, product line 

profiling, merger, acquisition and joint venture analysis and structure, developing competitor 

analysis, identifying strategies for market positioning, projecting utilization changes with strategy 

implementation, projecting financial effect of strategy implementation, financial modeling of 

market share, patient composition, revenue, payor mix, contractual adjustments, and operating 

expenses variations, as well as product line development and revenue stream analysis. 

5. Over the course of my 20+ years of engagements with MUHA, I have been involved 

in approximately 75 CON applications for MUHA to develop additional resources, services and 

facilities in South Carolina. 

6. I have testified over 50 times in CON appeal hearings and trials, of which 14 times 

were in South Carolina.   

7. On behalf of my client, Medical University Hospital Authority (“MUHA”), I 

performed an extensive review of publicly available financial information on HCA as well as 

Certificate of Need materials, records and correspondences related to the South Carolina 

Certificate of Need process. 

8. In reviewing Certificate of Need records since 2014, Trident and related companies 

have, as declared affected parties, opposed at least 10 CON applications submitted by MUHA, 

whose total project expenditures total over $463,500,000.  They include: 

(a) 4 OR Pediatric ASC - $26.4 million 
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(b) Pediatric Imaging Center - $39.8 Million 

(c) Additional Linear Accelerator North Charleston - $8.1 million 

(d) Ambulatory Surgery Center - $36.0 million 

(e) 6th linear Accelerator - $9.8 million 

(f) Freestanding Emergency Department (FSED) - $13.6 million 

(g) NICU Expansion - $2 million 

(h) Community Hospital - $325 million 

(i) NICU Expansion - $2.8 million 

9. MUHA is both a teaching hospital and referral center and is South Carolina’s only 

academic medical center. As an academic medical center or teaching hospital, MUHA is at the 

forefront of the latest advances in medicine, with world-class physicians, groundbreaking research 

and technology that is often among the first of its kind in the world. Patients also benefit from a 

multidisciplinary team approach to care that involves the close collaboration of specialists from 

many different areas. MUHA and its affiliates offer a wide range of services to a large population 

base residing primarily in South Carolina and extending across the state and beyond. Among the 

services provided on the hospital’s campus is a full range of emergency, maternity, pediatric, 

medical/surgical and diagnostic services. MUHA serves as an academic training facility for 

numerous medical residency programs. With 54 different medical specialty residency training 

programs, the hospital serves as a valuable resource for educating and preparing future physicians. 

10. MUHA is a nine-hospital integrated healthcare system with multiple service 

locations throughout the state.  The main hospital, MUSC Health University Medical Center in 

Charleston is one of five Level I adult trauma centers in the state, the only Level 4 NICU provider, 

and the only Level I pediatric trauma provider. 
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11. Trident is a two-hospital tertiary community provider that offers Level II trauma 

services and Intermediate Care level neonatal services. Trident does not offer any subspecialty 

medical training options and offers only limited (3) general medical residency training options 

(Emergency Medicine, General Surgery and Internal Medicine).   

12. Trident routinely transfers many critically ill patients to MUSC because Trident 

lacks the ability to provide the necessary specialized care and resources to these patients. 

13. MUSC Health University Medical Center’s current complement of Intensive Care 

Beds (ICU) includes 59 medical/surgical, 21 critical care, 47 pediatric, 16 

neurosurgical/neurological for a total of 143 beds. 

14. Trident operates 28 medical surgical ICU beds at Trident Medical Center and 8 

medical surgical ICU beds at Summerville Medical Center for a total of 36 beds.  

15. Trident filed a CON application on August 30, 2021 to expand its existing operating 

room and perioperative space at Trident Medical Center with a total project cost of $20,168,000. 

The Surgery Department expansion will be composed of 9,785 new Building Gross Square Feet 

(BGSF) and 2,856 renovated BGSF for a total addition of 12,641 BGSF. The project will add 3 

additional, operating rooms ("OR"), 8 pre-/post-operative rooms, and an additional post-anesthesia 

care unit ("PACU") recovery bay. A new drop-off entry canopy and lobby with a connecting 

corridor to the existing registration area will also be included, along with storage and other 

necessary administrative areas. The proposed project also includes shelled space, which will 

initially be used as storage but could be converted to serve as an additional OR in the future.  The 

renovations and expansion are necessary because the current physical plant cannot accommodate 

the complex and specialized surgical cases that are expected to be performed by newly recruited 

physicians.  
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FURTHER AFFIANT SA YETH NOT. 

SWORN TO AND SUBSCRIBED before 

1'" me this _LL day of November, 2021. 
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